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What will we 
learn
or discuss?

Motions with the wrong nam e

Motions for other courts  that get filed in 
Jus tice Court

W hat kind of relief is  the party asking for?

L egitim ate or frivolous?

H ow can we communicate better with 
attorneys and SRLs?

H ow can technology help?

Most of the m otions apply to C IV IL  CASES, but 
some will also apply to CR IM IN AL CASES

Example 1:

ABC Servicing, LLC 
vs. 
May Winter
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Example 1

What Would You Do?!
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Example 2:

Perry Plaintiff
vs.
Danny Defendant

Example 2
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What Would You Do?!

Judgment 
Nihil Dicit

Civil Cases

N ihil dicit is  Latin for “he says 
nothing”

Plaintiff m ay ask for it if the 
Defendant filed an answer, but 

didn’t raise any defenses or deny 
Plaintiff’s  allegations
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What do you do?

1. D ismiss  the Case

2. Set for a hearing

3. Enter a default judgment

4. Enter judgm ent for the Plaintiff

Example: 

Debt claim Defendant 
files  an answer that 
says , “Yes . I owe the 
Plaintiff the m oney that 
they are suing me for, 
but I lost my job and 
can’t pay. P lease 
dismiss  this  case.” The 
Plaintiff files  a m otion 
for judgm ent N ihil D icit.

While the Case is Pending…
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Dismissal with or 
without prejudice?

• Most dismissals  should be W ITH OU T 
PREJU DICE
• W ant of prosecution
• Plaintiff files  a non-suit

• A dismissal W ITH  PREJU D ICE  
• The Court has decided the case on 

the actual m erits
• This  m ight happen rarely if a case 

has been dismissed for want of 
prosecution over and over

Summary Disposition 
(Summary Judgment)

Civil cases

W ay to decide case without a trial

• N o genuinely disputed facts  that would prevent a judgm ent in 
favor of the party

• N o evidence of one or m ore essential elem ents  of a defense 
which the defendant m ust prove to defeat the plaintiff’s  claim

• N o evidence of one or m ore essential elem ents  of the plaintiff’s  
claim

One of three s ituations :
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Summary Disposition

W ho can file?

1. Plaintiff

2. Defendant

3. Both

Summary Disposition 
Motion m ust be on file for 14 days before court 
rules

Must be a hearing unless both parties  agree

Judge can consider evidence at the hearing

Can be for all or part of a case
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The Case Settles Out of Court

N ow what?!

Motion for Agreed Judgment

B oth parties  
agree

Or do they? Read the 
m otion!!!

Save yourself (and your 
clerk) a N unc!

17

18



6/16/2020

10

Motion for Nonsuit 

A voluntary request for a case to be dismissed 
by the plaintiff

U sually the result of a settlement or the 
defendant paying the claim

Only civil cases

W ithout prejudice

W hat if the Plaintiff files  a “Motion to Dismiss” and 
attaches a written Settlem ent Agreem ent?

Consider it a 
“Motion for 
Non-Suit,” and 
dism iss  the 
case.

01
Ignore it.

02
Put it in the 
file until the 
next court 
date.

03
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Post-Judgment Motions

Nunc Pro 
Tunc

Means “N ow for Then”

To m ake the judgm ent m atch what was ruled in 
court

• U sually a typo 
• “a discrepancy between the entry of a judgm ent in the 

record and the judgment that was actually rendered 
by the court and does not arise from  judicial 
reasoning or determination.” In re A .M .C ., 491 S.W .3d 
62, 67 (Tex. App.—H ouston [14th D ist.] 2016, no pet); 
see Cohen v. M idtown Mgm t. D ist., 490 S .W .3d 624, 
627 (Tex. App.—H ouston [1st D ist.] 2016, no pet.)

• A  court can only alter a judgment to conform  with the 
judgm ent rendered actually was , N OT to correct what 
should or m ight have been.

To correct CLERICAL ERRORS not judicial errors
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Nunc Pro Tunc

• N O! The original judgment date stays in place.

Does the N unc Pro Tunc Change the date of the judgment?

• B est Practice: Create a new judgment or order nunc pro tunc rather than 
notating the change on the original. 

Is  a N unc Pro Tunc a new order or judgm ent? 

Scenario: Nunc Pro Tunc
A Plaintiff’s  attorney files  a proposed judgm ent along with his  request 
for a default in a Debt Claim  case. The Judge believes that the Plaintiff 
is  entitled to a default, announces  the default in court including the 
standard post-judgment interest, and s igns the judgment. The 
judgment states  post-judgment interest of 0.0% rather than the 
current rate of 5.5%.

1. Can/should this  be corrected with a N unc Pro Tunc?

2. W hat if this  was an agreed judgm ent proposed by both parties? 
Does  that change your answer? 
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Scenario: 
N unc Pro 
Tunc

During a civil docket, the Judge hears  a case and 
renders  and announces a judgm ent in favor of 
the D efendant in Cause N um ber 1234.

The clerk types up all the judgm ents  from  the 
docket day, and the judge s igns the judgm ents  
without realizing that the judgm ent for Cause 
N um ber 1234 states  that the judge rendered 
judgm ent for the Plaintiff.

Is  this a N unc Pro Tunc situation?

Modified 
Judgment

A mistake in an 
award of 

prejudgment 
interest

Stating that the 
defendant failed to 
appear and answer 
when they actually 

had answered

A dismissal with 
prejudice instead 

of w ithout 
prejudice

Exam ples :

The judgm ent states  what was ruled in 
court, but the ruling was wrong.

To fix judicial error rather than 
clerical error
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H ow long is  the 
justice court’s  
plenary power in 
a civil case?

a. 30 
days

b. 14 
days

c. 21 
days

d. 7 
days

Motion to Set 
Aside 
Judgment

Civil cases

Rule 505.3(b)  14 days after default 
to file

Trial court can set as ide if “good 
cause shown”

H earing optional

Motion autom atically denied if not 
ruled on 21st day from  judgment or 
dismissal s igned
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Motion to Vacate

N o specific rule for this  in Justice Court

Sometimes filed instead of a Motion to Set As ide

H earing optional

Motion autom atically denied if not ruled on 21st day 
from  judgm ent or dism issal s igned

Usually filed because of judicial error or issue with 
service

How Do You Figure Out What They Mean?
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1. Read the Whole Motion

Often, the person who wrote the m otion 
just forgot to change the title.

A fter a few sentences , you will probably 
know what the party is  asking for.

2. When in Doubt, Google!

This  will likely lead you toward the correct answer.

Many times it w ill give you the statute that you need to 
look at.

Often you w ill find a CLE or other article that w ill help.

Som e lawyers (and even SRLs) might just be us ing fancy 
or antiquate words (or words incorrectly).
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3. The Rules & Statutes

https ://www.txcourts .gov/rules-
form s/rules-standards/

https ://statutes .capitol.texas .gov/

4. TJCTC Resources

Deskbooks

Legal Question B oard

Legal Calls
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5. Set it for a Hearing

Let the parties  explain 
what they are asking for

You can ask them for any 
authority or law that they 
are relying on

How to Communicate Better
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B E 
PATIE NT.

AVOID  
LEGALES

E . 

L ISTEN  & 
READ!

Questions??
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Do you have any 
good motions for 
this class? 

Send them  to: 
A_M1814@txstate.edu
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