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Resources

• www.txcourts.gov Texas Rules of Civil Procedure (TRCP)

• www.statutes.capitol.Texas.gov Statutes 

• www.tjctc.org
• Texas Civil Process Field Guide (updates coming soon)

• Practical Guide to Writs of Execution Deskbook

What is a Writ of Execution?
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Black’s Law Dictionary says:

A court order directing a sheriff or other officer to enforce a judgment, 
usually by seizing and selling the judgment debtor’s property. 

Enforcement of Judgment – TRCP 621

• The judgments of the district, county, and justice courts shall be 
enforced by execution or other appropriate process. 

• Such execution or other process shall be returnable in 30, 60, or 90 
days as requested by the plaintiff, his agent or attorney.
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Execution – TRCP 622

• An execution is a process of the court from which it is issued. 

• The clerk of the district or county court or the justice of the peace, as 
the case may be, shall tax the costs in every case in which a final 
judgment has been rendered and shall issue execution to enforce 
such judgment and collect such costs. 

• The execution and subsequent executions shall not be addressed to a 
particular county but shall be addressed to any sheriff or any 
constable within the State of Texas. 

Enforcement of Judgment – Gov’t Code 
21.001
• A court has all powers necessary for the exercise of its jurisdiction and 

the enforcement of its lawful orders, including authority to issue the 
writs and orders necessary or proper in aid of its jurisdiction. 
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Four Types of Writs of Execution

• Rule 630 - Execution for money judgment (most common)

• Rule 631 – Execution for sale of particular property 

• Rule 632 – Execution for delivery of certain property 

• Rule 633 – Execution for possession of or value of personal property

• We will cover each in some detail, then follow up with provisions 
applicable to all executions

Execution for the Sale of Particular Property

TRCP 631
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Writ of Execution for the Sale of Particular 
Property – TRCP 631
• Writ commands the Constable or Sheriff to seize and sell certain 

property

• The order may also be used to order the officer to sell property seized 
under another writ. 

• Sale conducted in the same manner as an ordinary execution

Writ of Execution for the Sale of Particular 
Property (cont.) – TRCP 631
• May require the officer to levy on other properties in satisfaction of 

the judgment

• Exemptions are not an issue for the officer. 

• May order the officer to sell real or personal property

• Also known as Order of Sale
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Order of Sale – TRCP 309

• “…order of sale shall issue to any sheriff or any constable within the 
State of Texas, directing him to seize and sell the same as under 
execution, in satisfaction of the judgment; and, if the property cannot 
be found, or if the proceeds of such sale be insufficient to satisfy the 
judgment, then to take the money or any balance thereof remaining 
unpaid, out of any other property of the defendant, as in case of 
ordinary executions.”

Property Not Found – TRCP 309

• “…if the property cannot be found, or if the proceeds of such sale be 
insufficient to satisfy the judgment, then to take the money or any 
balance thereof remaining unpaid, out of any other property of the 
defendant, as in case of ordinary executions.”

• This clause required the officer to levy on additional properties 
should the proceeds from the sale fail satisfy the judgment amount. 
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Example of Language from Rule 309 in a Writ:

Requisites of an Order of Sale

• Directed to any Sheriff or Constable in the state of Texas

• Shall be signed by the clerk or justice officially, and bear the seal of 
the court, if issued out of the district or county court

• Returnable in 30, 60 or 90 days

• Date of issuance shall be noted thereon. 

• Description of the judgment 

• No sale within 30 Days of judgment 

• Suspended by supersedeas 
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Officer Duties – Order of Sale

• Endorse date and time received

• Call on the defendant as you would in an execution 

• Levy on the property listed in the writ

• Conduct sale following the rules of real property & personal property 
sales (including advertising requirements) 

Additional Duties – Order of Sale 

• Deliver Deed/Bill of sale to purchaser

• Levy on additional property subject to execution to satisfy the 
judgment

• Provide notice of sale as in an execution. 
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Real Estate Foreclosure Jurisdiction –
Gov’t Code Sec. 24.007(4)
• Texas district courts have exclusive subject matter jurisdiction over 

lawsuits for the enforcement of liens against real property.

• “The district court shall have original jurisdiction in civil cases of suits 
for the trial of title to land and for the enforcement of liens thereon.”

• Exceptions exist as authorized by statute. 

Foreclosure Prohibited –
Prop. Code Sec. 209.009
• A property owners’ association may not foreclose a property owners’ 

association’s assessment lien if the debt securing the lien consists 
solely of:
• (1) fines assessed by the association;

• (2) attorney’s fees incurred by the association solely associated with fines 
assessed by the association; or

• (3) amounts added to the owner’s account as an assessment under 
Section 209.005 (Association Records)(i) or 209.0057 (Recount of Votes)(b-4).
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Writ of Execution – Delivery of Specific 
Property

TRCP 632

Execution for Delivery of Property – TRCP 632

• Commands the officer to take possession of property and deliver the 
possession to a person designated in the writ Rules 308, 505.2, 632. 

• The writ will also specifically list and describe any personal or real 
property to be seized. 
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Other Names for the Same Thing

• These writs are called “special writs” in JP Court – Serves the same 
function  (Rule 505.2)

• Also called a Writ of Possession in foreclosure case.

Delivery of Property – TRCP 308

• The court shall cause its judgments and decrees to be carried into 
execution; and where the judgment is for personal property, and it is 
shown by the pleadings and evidence and the verdict, if any, that such 
property has an especial value to the plaintiff, the court may award a 
special writ for the seizure and delivery of such property to the 
plaintiff; and in such case may enforce its judgment by attachment, 
fine and imprisonment
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Writ of Execution for Possession of or Value of 
Personal Property

TRCP 633

TRCP 633

• If the judgment be for the recovery of personal property or its value, 
the writ shall command the officer, in case a delivery thereof cannot 
be had, to levy and collect the value thereof for which the judgment 
was recovered, to be specified therein, out of any property of the 
party against whom judgment was rendered, liable to execution.
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Writ for Possession of or Value of Personal 
Property
• Commands the officer to take possession of a specific personal 

property and deliver to the party named within the writ. 

• Should the officer be unable to take possession of the property, he is 
commanded to levy and execute on the property of the debtor to 
satisfy the value of the specific personal property listed in the writ.

Example of Language from Writ for Possession or 
Value:
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Writ of Execution on Money Judgment

TRCP 630

Execution on Money Judgment

• This type of writ requires the officer to seize non-exempt property in 
an amount to satisfy the judgment along with costs and any interest 
due. Rule 630.

• This writ will not list specific property, and the officer will have to 
work with the litigants to determine what property to levy on.

• This is the most common writ we see.
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Text of TRCP 630

• “When an execution is issued upon a judgment for a sum of money, 
or directing the payment simply of a sum of money, it must specify in 
the body thereof the sum recovered or directed to be paid and the 
sum actually due when it is issued and the rate of interest upon the 
sum due. It must require the officer to satisfy the judgment and costs 
out of the property of the judgment debtor subject to execution by 
law” 

General Forms & Guidelines for All Writs of 
Execution
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Issuance of Writ

• Upon the request of a judgment creditor, or the creditor’s agent or 
attorney, a Writ of Execution to enforce the judgment and collect the 
costs shall be prepared only by the clerk or Justice of the Peace that 
rendered the judgment. 

Requisites of Writ – TRCP 629

• Describes judgment;

• Includes Bill of Costs;

• Requires execution according to its terms;

• Requires officer to make adjudged costs & further costs of executing 
writ;

• Requires the officer to make return.
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Delivery of Writ

• The clerk / JP must deliver the writ to:
• The Sheriff or Constable designated by the judgment creditor or the judgment 

creditors attorney; or 

• The judgment creditor or the judgment creditors attorney who must then 
deliver the writ to the sheriff or constable. 

Multiple Writs

• Multiple Writs may be prepared at the same time or in succession, 
without requiring return of the prior writ or writs.

• Writs may be sent to different counties for service by the Sheriff’s or 
Constables.

• If multiple writs are issued, the judgment creditor, or the judgment 
creditors agent or attorney must inform the officers to whom the 
writs are delivered that multiple writs are outstanding. 
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Time for Issuance - TRCP 627

• “If no supersedeas bond or notice of ap, as required of agencies 
exempt from filing bonds, has been filed and approved, the clerk of 
the court or justice of the peace shall issue the execution upon such 
judgment upon application of the successful party or his attorney 
after the expiration of thirty days from the time a final judgment is 
signed…”

Execution Within 30 Days of Judgment – TRCP 
628
• “Such execution may be issued at any time before the 30th day upon 

the filing of an affidavit by the plaintiff in the judgment or his agent or 
attorney that the defendant is about to remove his personal property 
subject to execution by law out of the county, or is about to transfer 
or secrete such personal property for the purpose of defrauding his 
creditors”
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Stay of Execution – Justice Court 
– TRCP 635

• At any time within 10 days of judgment, justice court may grant a stay 
of execution. 
• Stay for three months from date of judgment 

• Judgment debtor must provide sufficient sureties 

• Sureties payable to successfully party

• Debtor may file an affidavit stating the issuance of an execution would “cause 
a sacrifice of his property which would not likely be caused should said 
execution be stayed.”

Time Computation – TRCP 5, 500.5

• Excludes date of issuance 

• Includes every day, including Saturday, Sunday and legal holidays 

• Includes the last day of the period.
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• https://www.timeanddate.com/date/duration.html
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507.4

629, 622

District/Coun
ty 

Command 
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Judgment Description

Duties of the Officer
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Duties – Indorsement (TRCP 636)

• The officer receiving the execution shall indorse thereon the exact 
hour and day when he received it. 

• If he receives more than one on the same day against the same 
person he shall number them as received.

Duties – Service – TRCP 21a

• (a) Methods of Service. Every notice required by these rules, and 
every pleading, plea, motion, or other form of request required to be 
served under Rule 21, other than the citation to be served upon the 
filing of a cause of action and except as otherwise expressly provided 
in these rules, may be served by delivering a copy to the party to be 
served, or the party's duly authorized agent or attorney of record in 
the manner specified below:
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Methods of Service – TRCP 21a

• (2) Documents Not Filed Electronically. A document not filed 
electronically may be served in person, by mail, by commercial 
delivery service, by fax, by email, or by such other manner as the 
court in its discretion may direct.

Service Fees

• Differ by county;

• Must be included in county’s annual Fee Schedule in order to be 
collected;

• Set by Commissioners Court before October 1st each year;

• Effective date is January 1st of following year;

• Find it here:  
https://comptroller.Texas.gov/transparency/local/sheriffs/.

• LGC 118.131
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Payment of Service Fees

• Constable may require payment prior to serving process from an out-
of-county suit;

• Added to court costs if not paid within 10 days of request for 
payment;

• Not collected if Statement of Inability to Afford Payment of Court 
Costs (pauper’s affidavit) has been filed with court.  Fee is then added 
to court costs.

• TRCPs 126, 129, 145

Duties – Return – TRCP 654

• The levying officer shall make due return of the execution, in writing 
and signed by him officially, stating concisely what such officer has 
done in pursuance of the requirements of the writ and of the law. 

• The return shall be filed with the clerk of the court or the justice of 
the peace, as the case may be. 

• The execution shall be returned forthwith if satisfied by the collection 
of the money or if ordered by the plaintiff or his attorney indorsed 
thereon. 
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Duties of Officer –
Local Gov’t Code Sec. 86.021 
• May perform service anywhere in the officer's county

• May serve process in his county or contiguous county 

• All process served in presumed served in the officer's official capacity 

• Collected fees shall be deposited with the treasurer of his county. 

Duties of Officer – Property to be Levied -
TRCP 637
• Officer does not have a duty to levy on or sell property not within the 

officer's county. 
• Exceptions exist for property partially within the officer's county.

• Make demand on the defendant for payment of the judgment.

• Judgment debtor has the right to first point out non-exempt property 
for levy and sale. 
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Demand Letter

• Case Information, Style, etc.

• Rule 637 designation

• Case Payoff

• Post Judgment Interest (if applicable) 

• Payments made through the Constable’s Office

• Authority of to Levy

Demand Letter
Example
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Insufficient or No Designation –
TRCP 637, CPRC Sec. 34.065
• If in the opinion of the officer, the property so designated will not sell 

for enough to satisfy the execution and costs of sale, he shall require 
an additional designation by the defendant.

• If no property is designated by the defendant, the officer shall levy 
and execute upon any property of the defendant subject to execution. 

Duties – Calculate the Amount Due

• Calculate the judgment amount including all cost, interest, and fees. 

• Officers' duty to calculate interest is derived from Texas Finance Code 
304.005 (accrual of interest ends when judgment satisfied)

• May be helpful to request or obtain a copy of the judgment from the 
clerk.
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Case Payoff Example

Calculating Interest

• Prejudgment interest is computed as simple interest and does not 
compound. (Fin. Code 304.104) The writ should provide a date for the 
beginning of accrual and it ends the day before the date of judgment. 

• Post-judgment interest accrues during the period beginning on the 
date the judgment is rendered and ending on the date the judgment 
is satisfied, and compounds annually. (Fin. Code 304.005, 304.006)
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Judgment and Writ Must State Rate

• Finance Code Sec. 304.001. A money judgment of a court in this state 
must specify the post-judgment interest rate applicable to that 
judgment.

• TRCP 630 - When an execution is issued upon a judgment for a sum of 
money, or directing the payment simply of a sum of money, it must 
specify in the body thereof the sum recovered or directed to be paid 
and the sum actually due when it is issued and the rate of interest 
upon the sum due.

Interest Rate Language in a Writ
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Post-Judgment Interest Rate

• The post-judgment interest rate is published rate by the Texas Office 
of Consumer Credit Commissioner. This rate will be used unless the 
parties agreed to a different rate in a contract. (will be between 5-
15%)

• There may be a contractual rate of 0% / Not awarded 

What if you are unsure on your calculation?
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Partial Payments

• A judgment creditor has no obligation to accept partial payments on a 
judgment unless stated in a judgment. 

• If the judgment creditor does accept a partial payment, the 'declining 
principal' formula described by the Texas Supreme Court in Brainard 
vs. Trinity Universal Ins. Co., 216 S.W.3d 809 (Tex. 2006) applies. 

Partial Payments (cont.)

• A judgment creditor can only recover interest on the amount that 
they have lost the use of.

• Partial payment first applied to interest. (Hand & Wrist Center of 
Houston, P.A. v. Republic Services, Inc. (Tex. App. Houston (14th Dist.), 
401 S.W.3d 712 at 721
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When can the constable withhold distribution of 
funds ?

Levy & Sale Procedure
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Levy on Real Property
TRCP 639, 646a

• “In order to make a levy on real estate, it shall not be necessary for 
the officer to go upon the ground, but is shall be sufficient for him to 
indorse such levy on the writ.” 

Division of Real Property
CPRC Sec. 34.002 & 34.003
• If property consist of multiple lots, the officer should sell the lots 

individually. (exception applies)

• If rural property, the Debtor may divide the property into lots not less 
than 50 acres. 

• May not be a delay tactic.

• Division costs incurred are not a cost of the sale. 
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Notice of Levy
Example

The attorney representing the judgment 
creditor informs you the judgment debtor 
resides in a neighboring state and has 
directed you to levy on a parcel of non-
exempt real property owned by the judgment 
debtor.

How to you proceed? 
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Sale of Real Property
TRCP 646a.
• Real property taken by virtue of any execution shall be sold at public 

auction, at the courthouse door of the county, unless the court orders 
that such sale be at the place where the real property is situated, on 
the first Tuesday of the month, between the hours of ten o'clock, a.m. 
and four o'clock, p.m.

• Exception exists for situations when the court require the real 
property to be sold at the location of the property.

Sale of Real Property – When and Where

• Must be sold while the writ is still alive 30, 60 or 90 days. 

• Sale must be held the first Tuesday of the month (exception for July 
4th)

• Sale to be conducted at the courthouse door unless otherwise 
ordered by court

• Sale must be conducted between 10 AM and 4PM
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Sale of Real Property – Notice & Deed

• Notice delivered to Debtor and their attorney (Rule 21a)

• Notify lienholders 

• Notice must be posted at Courthouse door/designated area. 

• Notice shall be given by publication

• Officer must execute Constable’s/Sheriff’s deed to successful bidder

Real Property Sale Notice
TRCP 647
• A brief description of the property to be sold, as well as give the 

number of acres, original survey, locality in the county, and the name 
by which the land is most generally known

• Notice must be posted at Courthouse door/designated area. 

75

76



1/20/2026

39

Real Property Sale Notice – Publication 
TRCP 647
• Published in the English language in a newspaper published in the 

county in which the property is located 

• Must be published at least once a week for three consecutive weeks 
preceding the date of the sale

Real Property Sale Notice – Timing 
TRCP 647
• First publication must be at least 20 days preceding the date of the 

sale.

• Must contain a statement of the authority by virtue of which the sale 
is to be made.
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Publishers 
Affidavit Example 

Persons Eligible to Purchase Real Property
CPRC Sec. 34.0445
• An officer conducting a sale of real property under this subchapter 

may not execute or deliver a deed to the purchaser of the property 
unless the purchaser exhibits to the officer an unexpired written 
statement issued to the person in the manner prescribed by 
Section 34.015 Tax Code, showing that the county assessor-collector 
of the county in which there are no known or reported delinquent ad 
valorem taxes owed by the person to that school district or 
municipality etc.  - Violation is a Class B 
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34.015 Tax Code Statement Example 

Tax Certificate Requirement
CPRC Sec. 34.0445
• Tax Certificate only required in counties with a population over 

250,000 people or in those where the commissioners court has 
adopted the provisions of Civil Practice and Remedies Code 34.0445, 
only people qualified under that section may purchase real property 
at an execution sale. 

• It is common for the Commissioners to adopt this provision if not 
required already
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Proxy Bidding
CPRC Sec. 34.0445 
• An individual may not bid on or purchase the property in the name of 

any other individual. An officer conducting a sale under this 
subchapter may not execute a deed in the name of or deliver a deed 
to any person other than the person who was the successful bidder. 

Sale of Personal Property
TRCP 650
• Must be sold while the writ is still alive (30, 60 or 90 days). 

• Sale can occur any day of the week. 

• Sale must be conducted between 10 AM and 4PM

• Notice shall be given by posting the notice for 10 consecutive days 
immediately prior to the date of the sale. 
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Personal 
Property 
Sale 
Example 

Sale of Personal Property – Location 
TRCP 649
• “Personal property levied on under execution shall be offered for sale 

on the premises where it is taken in execution, or at the courthouse 
door of the county, or at some other place if, owing to the nature of 
the property, it is more convenient to exhibit it to purchasers at such 
place. Personal property susceptible of being exhibited shall not be 
sold unless the same be present and subject to the view of those 
attending the sale…”

• Exception for Livestock, Shares of stock 
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Preparing for the Sale

• Set the sale date

• Establish minimum/opening bid. 

• Calculate case pay off for sale date w/ cost, including publication

• Find your publication dates (if applicable)

• Prepare sale notice

• Post notice at Courthouse door

• Mail sale notice to JD and JC

• Is the JC going to bid on the property?

Checklist Example 
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Post-Sale/Collection Procedures

Distribution of Funds

• Any proceeds left over after the judgment and costs have been 
satisfied must be paid to the judgment debtor. CPRC § 34.047. 

• If an officer fails or refuses to deliver money collected under an 
execution when demanded by the person entitled to receive the 
money, the officer and the officer's sureties are liable to the person 
for the amount collected and for damages at a rate of one percent a 
month on that amount if proven by the injured party. CPRC § 34.067
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Conveyance of Title After Sale
CPRC Sec. 34.045
• When the sale has been made and its terms complied with, the 

officer shall execute and deliver to the purchaser a conveyance of all 
the right, title, interest, and claim that the defendant in execution had 
in the property sold.

Bill of Sale & Deed

• Heading including the court ordering the sale, case name, and the 
cause number; 

• Description of the officer’s authority to levy on the property; 

• Date of the officer’s levy; 

• Date of sale; 

• Description of the judicial sale, including notice of sale; 

91

92



1/20/2026

47

Bill of Sale and Deed (cont.)

• Description of price and payment by the winning bidder; 

• Legal description of the property; 

• Name and signature of the selling officer; 

• Disclaimer that there are no warranties and only the judgment 
debtor’s interest conveys; and 

• Any other disclaimers the officer believes to be necessary. 

Constable’s Deed

• Constable’s Deed, not a warranty deed. 

• May be prepared by the attorney for the judgment creditor

• Signed by the elected official 
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Relevant Policies to Consider

• Type of payment accepted 

• Time to remit payment

• Funds clear 

• Purchasing on behalf of a corporation

• Bidder / Purchaser to obtain tax statement (when relevant)

Constable 
Deed 
Example 
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Personal Property 
Transfer (Bill of 
Sale)
Example 

Return of Service
TRCP 654
• “The levying officer shall make due return of the execution, in writing 

and signed by him officially, stating concisely what such officer has 
done in pursuance of the requirements of the writ and of the law. The 
return shall be filed with the clerk of the court or the justice of the 
peace as the case may be. The execution shall be returned forthwith 
if satisfied by the collection of the money or if ordered by the plaintiff 
or his attorney indorsed thereon.”
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Return
Example 

Amended Return
CPRC Sec. 34.064
• Officer may file an amended return

• Corrects an error on the original return 

• Must be filed within 30 days from notice or error

• Failure to amend or file a return punishable by contempt 
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Writs of Execution 102 –
In Practice

Amber Myers, Director of Legal Outreach & Staff Attorney at TJCTC

Resources Reminder!

• www.txcourts.gov Texas Rules of Civil Procedure (TRCP)

• www.statutes.capitol.Texas.gov Statutes 

• www.tjctc.org
• Texas Civil Process Field Guide(updates coming soon)

• Practical Guide to Writs of Execution Deskbook
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Appeal Issues

Writs During Appeal

• Appeals from courts other than justice courts DO NOT automatically 
enjoin the enforcement of the judgment 

• The filing of an appeal does not prohibit the Judgment Creditor from 
enforcement of the judgment, this applies to Writs of Execution, 
Writs of Garnishment, Turnover Orders etc.
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Interest During Appeal

• Post-judgment interest on money judgment begins on date of 
judgment and continues until judgment is satisfied.

• If case is appealed, interest does not accrue during an extension to 
file a brief (Finance Code Sec. 304.005)

Suspension of Enforcement During Appeal -
TRCP 24.1
• A judgment debtor may supersede the judgment by: 
• Filing with the trial court clerk a written agreement with the judgment 

creditor for suspending enforcement judgment 

• Filing with the trial court clerk a good and sufficient bond 

• Making a deposit with the trial court clerk in lieu of a bond 

• Providing alternate security as ordered by the court
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Writ of Supersedeas

• Officers are often notified by the judgment creditor that a 
supersedeas has been filed

• County, District, or JP Clerks may also notify the officer and send a 
copy of the writ 

Writ of 
Supersedeas 
Example
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Dormant Judgments

CPRC Ch. 34

No Execution on Dormant Judgment –
CPRC Sec. 34.001
• If a writ of execution is not issued within 10 years after the rendition 

of a judgment of a court of record or a justice court, the judgment is 
dormant, and execution may not be issued on the judgment unless it 
is revived. 

• If a writ of execution is issued within 10 years after rendition of a 
judgment but a second writ is not issued within 10 years after 
issuance of the first writ, the judgment becomes dormant. 
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Exception – Family Code Sec. 157.005

• Judgment for child support obligation may be enforced if a motion 
requesting a money judgment is filed not later than the 10th 
anniversary after the date:
• (1)  the child becomes an adult; or

• (2)  on which the child support obligation terminates under the child support 
order or by operation of law

Williams v. Short (730 S.W.2d 98 (1987)) –
When is the Judgment Renewed?
• Appeals court affirmed the 1908 decision in Bourn v. Robinson (107 

S.W. 873, 875). 

• The term "issue" is something more than mere act of the clerk 
preparing and attesting the writ; the plaintiff must show that the writ 
was actually placed in the hands of a proper officer for enforcement.

111

112



1/20/2026

57

Foreign Judgments

CPRC Ch. 35

Foreign Judgment  

• “Foreign judgment" means a judgment, decree, or order of a court of 
the United States or of any other court that is entitled to full faith and 
credit in this state.

• Any court of competent jurisdiction shall certify the foreign judgment 
and may issue a writ on said judgment, following notice being given 
to the judgment debtor of the filing. 
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Domestication of Judgment –
CPRC Sec. 35.003
• The clerk shall treat the foreign judgment in the same manner as a 

judgment of the court in which the foreign judgment is filed.

• A filed foreign judgment has the same effect and is subject to the 
same procedures, defenses, and proceedings for reopening, vacating, 
staying, enforcing, or satisfying a judgment as a judgment of the court 
in which it is filed. 

Writ on Foreign Judgment
Example
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Last Known 
Address on Prior
Example

Death of a Party
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Death of Judgment Creditor
CPRC Sec. 34.002(a)
• If a judgment creditor dies prior to the issuance of a writ and there 

was an administration of their estate, then a writ of execution on a 
judgment owed to that judgment creditor should be issued in the 
name of the judgment creditor’s legal representative and any other 
judgment creditors. 

• Affidavit of death attached.

• Certificate of appointment of legal rep. attached. 

Death of Judgment Creditor (cont.)
CPRC Sec. 34.002(c)
• If there is no administration of the judgment creditor’s estate, then 

the writ of execution should be issued in the name of the judgment 
creditor and any money collected under that execution will be paid 
into the registry of the court, and the court will order the money to 
be paid to the parties that are entitled to it. 

• If the writ of execution was issued prior to the death of the judgment 
creditor, then the writ is simply levied and returned as if that person 
were living. 
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Death of Judgment Debtor
CPRC Sec. 34.003
• A judgment debtor’s death after the issuance of a writ of execution 

will stay the execution. Any lien already acquired by a levy on the writ 
of execution must be recognized and enforced by the county court or 
probate court in the payment of the deceased’s debts. 

• Executing officer should notify the court of issuance and provide any 
supporting evidence.

Constable Sale Issues
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Persons Not Eligible to Purchase
CPRC Sec. 34.048
• “If an officer or his deputy conducting an execution sale directly or 

indirectly purchases the property, the sale is void”

• Constable or Sheriff & their deputies executing a sale may not 
purchase the property. 

• A Sheriff or Constables may not indirectly purchase the property or 
use a “straw purchaser” to buy property. 

Purchase by Judgment Creditor or Debtor -
Needham v. Cooney, 173 S.W. 981 
• Both the Judgment Debtor and the Judgment Creditor may purchase 

the property at a sale if they are eligible bidders.

• Should the Judgment Creditor purchase the property the officer 
conducting the sale will only need to collet cost.

• The Creditors purchase should be credited to Judgment.  
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Successful Bidder; Failure to Comply
TRCP 652, 653
• If any person shall bid off property at any sale made by virtue of an 

execution, and shall fail to comply with the terms of the sale, he shall 
be liable to pay the plaintiff in execution twenty per cent on the value 
of the property thus bid off, besides costs, to be recovered on motion, 
five days notice of such motion being given to such purchaser; and 
should the property on a second sale bring less than on the former, 
he shall be liable to pay to the defendant in execution all loss which 
he sustains thereby, to be recovered on motion as above provided.

Resale of Property
TRCP 653 
• When the terms of the sale shall not be complied with by the bidder 

the levying officer shall proceed to sell the same property again on 
the same day, if there be sufficient time; but if not, he shall 
readvertise and sell the same as in the first instance.
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Officer Liability Issues

Liability – Execution of Writs

• General Rule: Officer is not liable for damages if officer acted in good 
faith to execute the writ by law. CPRC Sec. 7.003 
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Unfinished Business
LGC 86.025, CPRC 34.062
• If a constable vacates the office for any reason, all unfinished business 

shall be transferred to the succeeding constable and completed in the 
same manner as if the successor had begun the business.

• Remember, process is sent to the “office” not the individual

Improper Endorsement of Writ 
CPRC Sec. 34.063
• Failure to number writs if more than one is received for the same 

judgment debtor. 

• Failure to endorse writs

• Can result in officers & sureties liable for actual damages
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Officer Liable for Actual Damages

• If the officer receives more than one execution on the same day 
against the same person, he shall number them as received. TRCP 
636. 

• Failure to do so results in liability of the officer for actual damages. 
CPRC § 34.063  

Duty of Officer to Levy 

• When an officer receives a writ of execution, he is required to 
"proceed without delay" to levy on the defendant's nonexempt 
property found in his county, unless directed otherwise by the 
plaintiff or his agent or attorney. TRCP 637. 

• An officer receiving a writ of execution may return the writ after the 
first levy, or attempted levy, if the judgment creditor cannot designate 
any more executable property currently owned by the judgment 
debtor at the time of the first levy or first attempted levy.  CPRC §
34.072. 
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During a writ, you levied on two non-exempt 
pieces of property, a boat and a jet ski, 
neither of the items sold at auction. The 
property is still being held at the tow lot.

How to you proceed? 

Duty to Protect Seized Property 
Civ Prac. & Rem Code 34.061
• Officer has a duty to keep property secured 

• Responsible for neglect and loss

• Injured party has the burden to prove actual damages and value of 
loss

• Consider this when deciding how to levy
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Case Example: Smith v. Harvey, 104 S.W.2d 
938.
• San Patricio County Sheriff levied on 34,000 bushels of feed 

• Sheriff seized the property by instructing the defendant any removal 
of the property would be illegal and result in action taken against him. 
On several occasions he prevented the removal of the property. 

• Sheriff did not take the property into his actual possession.

• The levy was effective, It was sufficient for the Sheriff to point out the 
property, and “assume dominion over it” and forbid its removal

Smith v. Harvey (cont.)

• The sequestered property was of “great bulk, weight and immobility” 
which was so cumbersome that it could not be moved without great 
expense and effort. 

• The levy was effective, It was sufficient for the Sheriff to point out the 
property, and “assume dominion over it” and forbid its removal

• A levy may occur even when the officer does not take actual 
possession of the subject property  
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Case Example: Nueces County Sheriff James T. 
Hickey v. Couchman, 797 S.W.2d 103 Tex. App.-
Corpus Christi 1990 
• After requesting the debtor to designate property subject to 

execution, the debtor stated he had filed a personal bankruptcy.

• The attorney representing the judgement debtor told the deputy his 
client was “in the process” of filing the bankruptcy.

• “over ninety days from the date of the attempted execution and the 
debtor's sale of his assets, he filed a Chapter 7 bankruptcy petition, it 
was a no asset case. All of debtor's debts were discharged and 
appellee received no distribution from the proceedings”

Hickey v. Couchman (cont.)

• “When the deputy learned that bankruptcy had not been filed and 
the debtor was hiding and selling his assets, he had a duty to execute 
immediately.  Rule 637 (Vernon 1989). We hold that where a sheriff is 
aware of the debtor's non-exempt assets and is able to seize them 
but does not, he willfully and intentionally violates Sec. 34.065. [Civ 
Prac. & Rem. Code]
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Limitation on your Duty (1)
CPRC Sec. 34.071
• An officer receiving a writ of execution does not have a duty to:
• Search for property belonging to the judgment debtor

• Determine whether the property belongs to a judgment debtor

• (continued on next slide)

Limitation on your Duty (2)
CPRC Sec. 34.071
• Determine whether the propety belonging to the judgment debtor is exempt 

property not subject to levy

• Determine the priority of liens asserted against property subject to execution

• Make multiple levies for cash or multiple levies at the same location. 
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Accessing Property -
Hillman V. Edwards, 28 Tex. Civ. App. 308 (Tex. 
Civ. App. 1902) 66 S.W. 788

• Entry Into Dwelling by Force.

• “Although an officer has in his hands an order of court for the sale of 
specific property upon which a lien has been foreclosed, he has not 
the right to make a forcible entry into the dwelling of the defendant 
for the purpose of seizing the property...”

Re-Entry By Force -
Hillman V. Edwards, 28 Tex. Civ. App. 308 
(Tex. Civ. App. 1902) 66 S.W. 788

• Re-Entry by Force.

• “Where an officer has affected a lawful entry into a dwelling house 
and thereby acquired the right to use all necessary force in making 
the levy, and he voluntarily leaves without doing so, he is not entitled 
to re-enter the house by force.”

141

142



1/20/2026

72

Access to Private Spaces in a Business

• Discussion:

• Does a refusal to permit a constable to enter the restricted area of a 
business in order to serve civil process constitutes an offense under 
section 38.16 (preventing the execution of civil process) of the Penal 
Code? 

Texas Attorney General Opinion 
GA-0113
• A person does not “intentionally or knowingly by words or physical 

action” prevent “the execution of any process in a civil cause,” TEX. 
PEN. CODE ANN. 9 38.16(a) (Vernon 2003)’ by refusing to permit a 
process server (including Constables) to enter an area of his 
workplace that his employer has designated as “private,” 

• Based on Supreme Court Case, Gateway 2000, Inc. v. Limoges
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An attorney for the judgment creditor lists 
two pieces of equipment that he states are 
non-exempt and directs you to levy on them 
to satisfy the judgment. 

What do you do?

Get it in Writing!
Example
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Judgment Debtor Protections

Judgment Debtor Protections

• Bankruptcy

• Exemption claim (Rule 679b)

• Temporary Restraining Order

• Writ of Supersedeas 

• Stay of Execution (Justice Court)

• Wrongful levy
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Wrongful Levy
CPRC Sec. 340.075

• Whenever a Distress Warrant, Writ of Execution, Attachment, or 
other like writ is levied upon personal property, and the property or 
any part of the property, is claimed by and claimant who is not party 
to the writ, the exclusive remedy against a Sheriff or Constable for 
wrongful levy is by trial of the right of property. 

Exempt Property
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Homestead Exemption
Property Code Sec. 41.002
• Shall not consist of more than 10 acres urban for a single individual or 

a family.

• Shall not consist of more than 100 rural acres for a single individual 
and 200 for a family.

• May be in or more contiguous or separate lots. 

Urban or Rural Homestead
CPRC Sec. 41.002(c)
• A homestead is considered urban if at the time the designation is 

made, the property is: 
• Located within the city limits of municipality or its ETJ or a platted subdivision 

and serviced by police protection, paid or volunteer fire protection and at 
least three of the following services provided by the municipality: 
• Electric

• Natural gas

• Sewer

• Storm sewer and 

• Water
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Temporary Renting of Homestead
CPRC Sec. 41.003
• Temporary renting of a homestead does not change its homestead 

character if the homestead claimant has not acquired another 
homestead.

Sale of Excess
CPRC Sec. 41.003
• An officer holding an execution sale of property of a judgment debtor 

whose homestead has been designated under this chapter may sell 
the excess of the judgment debtor's interest in land not included in 
the homestead.
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Personal Property Exemptions
Property Code Sec. 42.001
• The property is in the categories below and if provided for a family 

has an aggregate fair market value of not more than $100,000
• $50,000 for a single adult. 

• Current wages (exemption for child support)

• Professionally prescribed health aids including those of a dependent 

• Alimony, support

• Religious bible or book 

Additional Exemptions
Property Code Sec. 42.002
• The following personal property is exempt: 
• Home furnishings, including family heirlooms.

• Provisions for consumption 

• farming/ranching vehicles & equipment

• Tools, equipment, books and apparatus including boats/vehicles used in a 
trade/ profession
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Additional Exemptions (continued)
Property Code Sec. 42.002
• Wearing apparel 

• Jewelry not to exceed 25% of the aggregate limitations 

• Athletic/ sorting equipment including bicycles 

• A two-wheeled, three-wheeled, or four-wheeled vehicle for each member of 
a family or a single adult who holds a driver license or who does not hold a 
drivers license but relies on another person to operate the vehicle for their 
benefit.

Exemptions - Animals
Property Code Sec. 42.002
• The following animals and forage on hand: 

• 2 horses, 2 mules or donkeys and a saddle, blanket, and bridle for each

• 12 head of cattle

• 60 head of other type of livestock

• 120 fowl 

• Household pets. 
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Additional Exemption for Savings Plans
Property Code Sec.  42.0021
• Qualified savings plans are exempt, this includes: 
• Retirement plans & Accounts 

• Pensions, 

• Annuities 

• Deferred Comp.

• IRA’s 

• HSA’s

• ESA’s / Tuition savings plans

• Savings trust accounts 

Exempt Property – Corporations & Entities

• Corporations do not have any exempt property.

• LLC, Inc, LLP etc. VS DBA, assumed names
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In accordance with Rule 637 you call on the 
judgment debtor to point out property to levy 
on to satisfy the judgment. The debtor points 
out that she owns single car, and states the 
car is free and clear from any liens. 

What do you do?

Exempt Property

Notices & Claims
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Notice of Exemption Rights
Gov’t Code Sec. 22.0042

• 87th Legislature Directed the Supreme Court to:
• Establish a simple and expedited procedure for a judgment debtor to assert 

exemption to the seizure of property

• Create a notice in both English and Spanish listing exemptions

Notice of Exemption Rights (cont.)
Gov’t Code Sec. 22.0042
• Include instruction for use of form

• Requires courts to promptly set a hearing on the assertions and stay a 
proceeding for a reasonable amount of time

• Provide legal aid contact 

• Effective May 1, 2022
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Required Documents 
TCRP 679b 
• “When a post-judgment turnover order, order appointing a receiver 

under section 31.002 CPRC, writ of garnishment, writ of execution, or 
other post-judgment order is issued, the receiver or judgment 
creditor must serve the judgment debtor with the Seizure Exemption 
Notice, the Instructions for Seizure Exemption Claim Form, and the 
Seizure Exemption Claim Form adopted by the Supreme Court. Before 
service, the receiver or judgment creditor must list in the Seizure 
Exemption Claim Form the “Interested Persons” to Notify.”

Service of Documents 
TCRP 679b 
• Service Timing. The receiver or judgment creditor must serve the 

documents in within three business days after the receiver or 
judgment creditor has notice that the property has been seized

• Service Method. The documents must be served as provided in Rule 
21a or Rule 501.4
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Suspension Period
Tx. R. Civ. P. 679b 
• A receiver or officer must not sell the judgment debtors personal 

property or distribute proceeds to the judgment creditor within 14 
days after service of the documents or within 17 days if served by 
mail. 

• Nothing in this rule prohibits a receiver or officer from noticing the 
sale of the judgment debtor's property during the suspension period 
is the sale date is to occur after the expiration of the period. 

Seizure Exemption Notice
Example
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Claiming an Exemption
TRCP 679b 
• Burden of proof on the Judgment Debtor – must prove the exemption 

claim and the values of the exempt property.

• The court must determine the judgment debtors claim withing 10 
days after filing 

• If the court determines the property is exempt, the court must order 
its release within 3 days 
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Replevy

Debtor Right to Replevy
TRCP 644 & 645
• Any property seized under an execution can be returned to a 

judgment debtor if that judgment debtor pays a bond.

• After the judgment debtor has replevied the property in the above 
manner, the judgment debtor can sell or dispose of the property if 
they pay the officer the stipulated value.
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Forfeiture of Replevy Bond
TRCP 646
• The bond will be forfeited if the judgment debtor fails to deliver the 

property to the officer as directed by the bond and also fails to pay 
the value to the officer. The officer should then endorse the bond as 
forfeited and return it to the clerk or the court or the justice of the 
peace where the execution was issued. 

Tricky Property Categories
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